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This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and AR S. Section
12-124(A) .

Docket Code 513 Page 1



SUPERI OR COURT OF ARI ZONA
MARI COPA COUNTY

06/ 21/ 2002 CLERK OF THE COURT
FORM LOOO
HONORABLE M CHAEL D. JONES P. M Espinoza
Deputy

LC 2001- 000769

This matter has been under advi senent since the tine of
oral argument on May 22, 2002. This Court has considered and
reviewed the record of the proceedings fromthe Mesa City Court,
he argunent and Menoranda submtted by counsel.

Appel | ant, Rebecca Parry Baudoin, was charged wth three
crimes: Count 1, Driving Wile Under the Influence of
Intoxicating Liquor, a class 1 msdeneanor in violation of
A RS Section 28-1381(A)(1); Count 2, Driving wth a Blood
Al cohol Content of .10 or Geater, a class 1 msdeneanor in
violation of A RS. Section 28-1381(A)(2); and Count 3, Driving
with a Blood Alcohol Content of .18 or Geater (Extrene
DU )(this charge was added by |ong-form conplaint), also a class
1 msdeneanor, in violation of A R S. Section 28-1382. These
crines were alleged to have occurred on February 3, 2001.
Appel l ant entered guilty pleas to Counts 1 and 2, and then noved
to dismss Count 3 (the Extrenme DU charge) on the basis that
further prosecution constituted double |jeopardy. The trial
court denied this notion. Appel | ant proceeded to trial on the
charge of Extrenme DU and was found guilty. Appellant has filed
atinely Notice of Appeal in this case.

The only issue presented on appeal is whether the trial
court abused its discretion and erred in denying Appellant’s
Motion to Dismss. Appel l ant contends that the charges were
mul tiplicitous and that the crinme in Count 2 of Driving with a
Bl ood Al cohol Content in excess of .10 [A RS Section 28-
1381(A)(2)] is a lesser included offense of the crinme of Extrene
DU . Appellant contends that her conviction of Count 3, Extrene
DU nmust be vacated. Al of the issues raised by Appellant are
questions of |aw which nust be reviewed de novo by this Court.?

The double jeopardy clauses in the United States and
Arizona Constitutions prohibit conviction for an offense and its
| esser included offense.? Appellee contends that the crime of
Driving with a Blood Alcohol Content Geater than .10 or nore

! State v. Welch, 198 Ariz. 554, 12 P.3d 229 (App. 2000).
2 1d.
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[ARS. Section 28-1381(A)(2)] is not a Ilesser offense of
Extrene DU . However, Appellee’'s argunments nust fail when one
considers the elenents of each offense. The elenents for each
crime are identical with the exception that the crine of Extrene
DU requires an additional elenent of having a blood alcohol
content greater than .18. The test for a lesser included
of fense was sunmmarized by Judge Erlich in State v. Wlch,® as:

An offense is a | esser included of fense
if it is conposed solely of some, but not all,
of the elenents of the greater offense so that
it is inpossible to comrit the greater offense
W thout also coonmtting the | esser. Put another
way, the greater offense contains each el enent
of the | esser offense plus one or nore el enents
not found in the | esser (citations onmitted).?*

VWhen two convictions are based on one act, and one is the
| esser included offense of the other, the | esser conviction nust
be vacat ed.®

This Court, therefore, <concludes, as did the Court of
Appeals in State v. Wl ch® that vacating the conviction of the
| esser included offense is the appropriate and correct renedy in
this case. Naturally, Appellant argues that Count 3, Extrene
DU, should be dismssed. In fact, Appellant did not appeal the
j udgnment and sentence for Count 2 (because of her guilty plea).
However, this Court wll not be maneuvered into vacating the
greater charge as it possesses the authority to correct and
di sm ss charges in cases properly before this court.

31d., 198 Ariz. at 556, 12 P.3d at 231.

41d., citing State v. Cisneroz, 190 Ariz. 315, 317, 947 P.2d 889.891
(App. 1997).

51d.; State v. Chaboll a-Hinojosa, 192 Ariz. 360, 965 P.2d 94 (App.1998);
State v. Jones, 185 Ariz. 403, 916 P.2d 1119 (App.1995).

® Supra.
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Appellant also contends that the trial court erred in
denying Appellant’s Rule 20 Mdtion for Judgnment of Acquittal
because there was no evidence of the qualifications of the
person who w thdrew Appellant’s bl ood. Appel I ant contends that
adequate foundation for the results of the blood draw were not
provided and, finally, that Appellant was denied her right of
confrontation when the State failed to call the phlebotom st who
wi t hdrew her bl ood.

Contrary to Appellant’s assertions, testinony was provided
to the jury and trial judge that the Mesa Police Departnent
guidelines for wthdrawing blood sanples were followed by the

phl ebotom st who w thdrew Appellant’s bl ood. Oficer Ybarra
testified that he witnessed the withdrawal of blood and that the
phl ebotom st followed the departnent’s guidelines. It is

inmportant to note that Appellant does not contend that the bl ood
was drawn inproperly, or that physical harm was caused to
Appellant during the blood draw, or that the blood was
contam nated in sonme manner. The only issue presented is
whet her the phlebotom st was qualified. The police officer’s
observations of the wthdrawal procedures clearly provided
appropriate foundation for the trial judge to conclude that the
phl ebotom st was indeed qualified. Therefore, this Court
concludes that the trial judge did not err in denying
Appellant’s Rule 20 Mtion for Judgnent of Acquittal and
overruling Appellant’s objections to the qualifications of the
phl ebot oni st .

| T I'S THEREFORE ORDERED vacating Appellant’s conviction for
the crinme of Count 2, Driving Wth a Blood Al cohol Content in
Excess of .10, a class 1 msdeneanor in violation of A RS
Section 28-1381(A) (2).

IT 1S FURTHER ORDERED affirmng Appellant’s other
convi cti ons and sent ences.

IT I'S FURTHER ORDERED renmanding this matter back to the
Mesa City Court wth instructions to vacate Appellant’s
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conviction for Count 2, and for
proceedings in this case.

Date: June 21, 2002

/'S HONORABLE M CHAEL D. JONES
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